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VS. 


COMMISSIONER OF INTERNAL REVENUE, 


Respondent and Appellee. 


On Petition to Review a Decision of the 
Tax Court of the United States. 


BRIEF FOR APPELLANT. 


OPINION BELOW. 
The opinion of the Tax Court in cause No. 54932 
is found in the transcript (R. 97) and is officially 
reported as 28 T.C. No. 38. 


JURISDICTION. 

Jurisdiction of this court is based upon a petition 
for review (R. 5) of a decision of the Tax Court of 
the United States entered on August 2, 1957 (R. 103) 
denying a credit of $2,378.00, which was an overpay- 
ment on the 1944 estimated income tax, as against the 
1945 income tax, and declaring that the Appellant’s 
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failure to file timely individual income tax returns 
was not due to reasonable cause, so that penalties for 
the years 1945, 1946, 1947, 1948, and 1951 were pro- 
perly asserted by the Commissioner of Internal Reve- 
nue. The Appellant’s Federal Income Tax Returns 
were filed in the collector’s office in San Francisco, 
California, and the Appellant resides in San Fran- 
cisco, California, within the jurisdiction of the United 
States Court of Appeals for the Ninth Circuit. Juris- 
diction of this court is invoked pursuant to U.S.C. 
Title 26, Sec. 7482 (a). The venue is established by 
U.S.C. Title 26, Sec. 7482 (b) (1). 


QUESTIONS PRESENTED. 

1. Should the Commissioner be allowed to retain 
the sum of $2,378.00, which was an overpayment on 
the 1944 estimated income tax, and which he refused 
to apply as a eredit to the 1945 income tax as fre- 
quested by the Appellant. 

2. Should the Commissioner be allowed to assert 
penalties on the income tax returns of the Appellant, 
when the failure to file timely individual income tax 
returns was due to reasonable cause. 


STATUTES AND REGULATIONS INVOLVED. 
The statutes involved in this case are Section 322 
(b) (1) and (e) and See. 291 (A) of the Internal 
Revenue Code of 1939. 
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Sec, 322—Refund and Credits 
(b) Limitation of Allowance 


1. Period of Limitation—Unless a claim for 
refund is filed by the taxpayer within three years 
from the time the return was filed by the tax- 
payer or within two years from the time the tax 
was paid, no credit or refund shall be allowed or 
made after the expiration of whichever of such 
periods expires the later... . 


(e) Presumption as to Date of Payment 


For purposes of this section, any amount paid 
as estimated tax for any taxable year shall be 
deemed to have been paid not earlier than the 
fifteenth day of the third month following the 
close of such taxable year. 


Sec, 291. Failure to File Return 


(A) In case of any failure to make and file 
return required by this chapter, within the time 
prescribed by law or prescribed by the Commis- 
sioner in pursuance of law, unless it is shown that 
such failure is due to reasonable cause and not 
due to willful neglect, there shall be added to the 
tax: 5 per centum if the failure is for not more 
than thirty days with an additional 5 per centum 
for each additional thirty days or fraction there- 
of during which such failure continues, not ex- 
ceeding 25 per centum in the aggregate. ... 


STATEMENT OF THE CASE. 


There is a Stipulation of Facts herein (R. 27) and 
an Official Report of the Proceedings before The Tax 
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Court of the United States on August 29, 1956. The 
facts may be summarized as follows: 

The Appellant, who is 83 years of age, is a resident 
of San Francisco, California, and files her Federal 
Income Tax Returns with the District Director of 
Internal Revenue at San Francisco, California. The 
Appellant’s declaration of estimated income tax for 
the year 1944 estimated her tax liability at $2,473.00, 
which she paid in four equal installments, the last 
payment being made on January 4, 1945. 


Appellant’s 1944 individual income tax return, 
Form 1040, filed on June 30, 1952, as stated in para- 
graph 3 of the Stipulation of Facts (R. 27) indicated 
no liability and requested that the overpayment of 
$2,473.00 be credited on the 1945 estimated tax. No 
Form 1040-ES, Declaration of Estimated Tax was 
filed for the year 1945. 


Appellant’s 1945 individual income tax return, 
Form 1040, filed on June 30, 1952, as stated in para- 
graph 3 of the Stipulation of Facts showed the $2,- 
473.00 on line 7 (B) as a payment on a 1945 declara- 
tion of estimated tax. The tax liability shown on line 
6 was then reduced by the $2,473.00, leaving a balance 
of tax due on line 8. 


The Commissioner has determined deficiencies for 
1944 and 1945, and has applied a portion of the 
$2,473.00 in payment of the deficiency for 1944, i.e., 
$95.00. No part of the $2,473.00 has been allowed in 
satisfaction of Appellant’s tax lability for 1945 or 
any later year. (R. 29.) 


5 


In the Stipulation of Facts on file herein, it is 
stipulated by and between Appellant and Appellee 
that Appellant has made payments on her income tax 
lability for the year 1951 in the amount of $7,475.48. 
(R. 28.) 


At the time that the Appellant’s 1944 income tax 
return was due, she was over the age of 70 years. 
Appellant had at that time been a widow for many 
years, and was and still is unfamiliar with business, 
except that she owned some houses that she rented. 
(R. 55.) Born in Germany, she had lived in the 
United States for almost 60 years. (R. 55.) At the 
trial she demonstrated that her ability to comprehend 
and communicate was uncertain and unlimited. 


Appellant understood that she had an obligation to 
file income tax returns. (R. 56.) However, she her- 
self did not understand how to do this or what she 
had to do to comply with this obligation. (R. 57.) 
Therefore, she had always found it necessary to have 
help in preparing and filing her returns. Prior to her 
husband’s death, she had taken the information to the 
Internal Revenue Service for assistance. (R. 64.) 


About 1932 (R. 85) she retained one Stephen Far- 
relly to do her income tax work, and she employed 
him thereafter continuously until 1953. (R. 53.) Mr. 
Farrelly held himself out to be a Tax Consultant, 
Auditor and Public Accountant, and continued to 
hold himself out as such up to the time he was dis- 
charged by Appellant in 1953. (R. 66.) His letter- 
heads have the statement ‘‘Public Accountant-Tax 
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Consultant’’ as late as 1953. (Petitioner’s Exhibit No. 
1, R. 79.) Appellant had retained Mr. Farrelly be- 
eause he had been recommended to her by her sons, 
who were businessmen and who also retained Mr. 
Farrelly to prepare their tax returns. (R. 58, 84.) 
Mr. Farrelly was employed by her sons in this 
capacity from 1930 to 1951. (R. 56.) 


Each year the Appellant would telephone Mr. Far- 
relly about her income tax, and he came to her house 
to get the information. (R. 58.) This information 
was kept in an account book by the Appellant’s 
daughter. (R. 58.) In this account book were ade- 


quately recorded the receipts and disbursements and — 


the necessary information for the preparation of the 
income tax returns. (R. 88.) Mr. Farrelly took the 
information given to him by the Appellant, and later 
would return with papers for her to sign, and ask 
her for money for the government. (R. 62.) Appel- 
lant did not know what she was signing. (R. 62.) She 
did not know whether the form was an income tax 
return or a declaration of estimated tax. (R. 62.) She 
relied on Mr. Farrelly and always believed that she 
had filed all of the necessary papers and returns for 
the government. (R. 64.) 


During the period in question, 1944 to 1952 inclu- 
sive, Form 1040-ES was filed for the years 1944, 
1946, 1948, 1949, 1950, and 1951, and with each Form 
1040-ES, Appellant made a tax payment to the In- 
ternal Revenue Service. (R. 27.) She paid Mr. Far- 
relly what he asked for the services he was employed 
to perform. (R. 61.) Such payment averaged about 
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$200.00 per year. (R. 79.) Payments were made in 
each of the years 1944 to 1952, except for 1949, and 
in 1948 she made payments totalling $300.00, which 
included a payment of $100.00 on December 31, 1948. 
(R. 78.) 


Income Tax returns, Form 1040, were not timely 
filed for the years 1944 to 1949, and 1951. Appellant 
did not know or discuss this until 1952, when Mr. 
Farrelly came to her home with the income tax re- 
turns for the years 1944 to 1951, inclusive, and asked 
her to sign them. (R. 85.) Her sons were present at 
the time, and they asked Mr. Farrelly why the in- 
come tax returns had not been filed before. Mr. Far- 
relly stated that he had been sick, and had just got 
busy and got them all ready and there they were. 
(R. 85.) At the same time, he presented a bill for 
$500.00, which the sons refused to let the Appellant 
pay. (R. 85.) Mr. Farrelly told the Appellant and 
her sons at that time that there was nothing to worry 
about, and that all Appellant had to do was to pay 
what was due on the various income tax returns and 
everything would be all right. (R. 86.) Mr. Farrelly 
had obtained an extension of time for the year 1950 
only. (R. 82.) 


At the time of preparing these returns in 1952, Mr. 
Farrelly also prepared an affidavit which stated that 
the failure to file timely the returns for the years in 
question was not due to any fault of the Appellant, 
but was due wholly to the prolonged illness of her 
accountant. (Respondent’s Exhibits A and B, R. 88, 
89.) At the trial, Mr. Farrelly stated that he had 
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prepared this affidavit, that he was the accountant 
referred to, and that the statements contained in the 
affidavit were true of his own knowledge. (R. 91.) 
Mr. Farrelly stated that the income tax returns for 
the years in question were not prepared by him for 
the Appellant to sign until 1952. (R. 72.) 


SPECIFICATION OF ERRORS. 


Appellant relies upon the following errors of the 
court below: 

1. The Tax Court erred in deciding that the 
Appellant’s overpayment of 1944 estimated tax in the 
sum of $2,378.00 could not be taken as a credit against 
the 1945 income tax. 


2. The Tax Court erred in deciding that Appel- 
lant’s failure to file timely income tax returns was not 
due to reasonable cause. 


3. The Tax Court erred in failing to enter a deci- 
sion that there were no penalties on income tax due 
from Appellant for the years 1945, 1946, 1947, 1948, 
and 1951. 


0. 


ARGUMENT. 

1. The facts established that the Appellant paid 
the government the sum of $2,473.00 on her 1944 
Declaration of Estimated Tax, and that aside from 
the $95.00 allowed by the government in satisfaction 
of her 1944 liability, no part thereof has ever been 
refunded or credited to her, nor has she received any 
benefit therefor. 


Under the circumstances, unless the Statute of 
Limitations bars a refund or credit, it would be mani- 
festly unjust and inequitable to permit the govern- 
ment to retain the money and not give Appellant 
eredit therefor. 

Rittenbaum v. U.S., 109 Fed. Supp. 480. 


(a) The Statute of Limitations does not bar the 
Appellant from the benefit of the credit claimed. 
Under the Internal Revenue Code of 1939, Sec. 322 
(b) (1), the period for filing claims for refund or 
eredit of income tax is: 

(1) three years from the date the return was 
filed or 


(2) two years from the time the tax was paid, 
whichever is the later. 


Internal Revenue Code of 1939, Sec. 322 (b) 
(1). 


The provisions of the law relating to limitations as 
contained in Chap. 66 of the 1954 Code apply only to 
taxes imposed by the 1954 Code, and the provisions 
of the 1939 Code relating to limitations continue to 
apply with respect to taxes imposed by the 1939 Code. 
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Thus the provisions of Section 322 of the 1939 Code 
apply to a claim for refund or credit of income tax 
for the calendar year 1944, whether such claim is filed 
before or after the date of enactment of the 1954 
Code. 

Mertens, Law of Federal Income Taxation, 

1956 Cum. Supp. Sec. 58.02. 

In this case, the Appellant’s claim for credit was 
timely under either one or both of the aforesaid 
periods of limitation. 


(1) Filing of the Return. 


In this case, the 1944 Form 1040 was filed on June 
30, 1952. (R. 27.) The return disclosed for 1944 an 
overpayment in the sum of $2,473.00 and requested 
that the same be credited on the 1945 Estimated Tax. 
(R. 29.) On the same date, June 30, 1952, the Appel- 
lant filed her 1945 Form 1040, reflecting the $2,473.00 
as a payment on 1945 Declaration of Estimated Tax 
and reduced the tax lability shown on line 6 by said 
amount, leaving a balance of tax due on line 8. Appel- 
lant thus claimed credit for the amount of overpay- 
ment disclosed by the 1944 return. (R. 29.) 


The filing of the 1945 return claiming the credit 
constituted a claim for refund or credit. ~ 
Rittenbaum v. U. S., supra; 
Treasury Regulation 111, Sec. 29.322-3. 


This claim for credit was timely under Sec. 322 
(b) (1). It was within three years of the filing of 
the return for 1944. 
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(2) In any event the claim was timely because 
made within two years of the date of payment. 


It is evident from the cases that not every transfer 
of money by a taxpayer to a Federal tax authority 
will constitute a ‘‘payment”’ within the meaning of 
Sec. 3822 (b) (1). 


A money transfer does not itself define the tax 
obligation. Some further act is necessary. 
Dubuque Packing Co. v. U. S., 126 Fed. Supp. 
796 ; 
Rosenman v. U. S., 323 U.S. 658, 65 8. Ct. 
036 ; 
Thomas v. Mercantile Bank, 204 Fed. (2d) 943. 


A money transfer to a Federal tax authority (re- 
gardless of the original reason for the transfer) should 
start the statute of limitations running only on the 
date the tax obligation becomes defined. 

Dubuque Packing Co. v. U. S., supra; 
Rosenman v. U. S., supra; 
Thomas v. Mercantile Bank, supra. 


The obligation becomes defined either by the filing 
of a return or an assessment by the Commissioner. 
Until the obligation is so defined, there is no ‘‘pay- 
ment of tax’’ within the meaning of 322 (b)(1) which 
can commence the running of the Statute of Limita- 
tions. 

Dubuque Packing Co. v. U. S., supra; 
Rosenman v. U. S. supra; 
Thomas v. Mercantile Bank, supra. 
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Thus, here there was no payment within the mean- 
ing of the Statute of Limitations, and it did not begin 
to run until the 1944 return was filed and the obliga- 
tion thus defined. The 1945 return claiming the 
credit was filed on the same day, constituted a claim 
for credit and was therefore within the limitation 
period. 


In Garvin v. U. S. (Ct. Cl. 1953) 111 F. Supp. 265, 
43 A.F.T.R. 784, taxes were withheld from Garvin’s 
earnings in 1945, 1946, and 1947. Garvin filed no re- 
turn and no claim for refund until June 1, 1951. The 
Court held that the filing of the claim occurred at the 
time the return was filed, June 1, 1951, that three years 
prior thereto was June 1, 1948, that all tax payments 
were made in earlier years and that Section 322 (b) 
(2) prohibited payment of a refund. 


In the opinion of the Court in Dubuque Packing 
Co., supra, the Court of Claims seems to stand alone 
on this issue, and fails to apply properly the rule of 
the Supreme Court in Rosenman v. Umted States, 
supra, 

The Current Tax Payments Act of 1948 did not 
change this rule. Therefore, the rule applies to pay- 
ments on estimated tax as well as other payments made 
before liability defined. 

Dubuque Packing Co. v. U. S., supra; 
Thomas v. Mercantile Bank, supra. 


In the Rosenman case, supra, it is true that the 
money paid in advance of filing the return was placed 
by the Collector in a ‘suspense account’’. That this 
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was not a material factor, however, is demonstrated 
by the application of the same rule in absence of such 
factor in Thomas v. Mercantile Bank, and Dubuque 
Packing Co., both cited supra. 


In this case, the taxpayer’s return for the year 1944 
was filed, as stated above, on June 30, 1952. In view of 
the foregoing rules of law, it was on that date that the 
taxpayer’s obligations for 1944 income tax became de- 
fined. Consequently, it was also on that date that pay- 
ment of 1944 taxes was made so as to commence the 
running of the Statute of Limitations on any refund 
or credit due under the provisions of Sec. 322 (b) (1), 
cited above. 


Sec. 322 (e) provides that any amount paid as esti- 
mated tax for any taxable year shall be deemed to 
have been paid not earlier (emphasis added) than the 
15th day of the third month following the close of the 
taxable year. To apply this provision to the payment 
of the 1945 estimated tax, the payment would be 
deemed to have been paid not earlier than March 15, 
1945. 


This does not mean that the provision can be con- 
strued to mean that the tax shall be deemed to have 
been paid not later than March 15, 1945. Section 322 
(e) is not in itself a limitation section, but provides 
an exception to the limitation section, by providing 
that in no case of estimated tax shall payment have 
been deemed to have been made earlier than the date 
specified. The section does not state that the pay- 
ment shall be deemed to have been made on the 15th 
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day of the third month following the close of the tax- 
able year. 


Here, the taxpayer concededly overpaid her 1944 
income taxes in the amount of $2,473.00. She re- 
quested that such overpayment be applied as a credit 
on her 1945 estimated tax by so indicating on her 1944 
return. Furthermore, the credit was properly claimed 
within the statutory period, as a prepayment credit on 
her 1945 return. Therefore, in view of such fact and 
the foregoing rules of law, the taxpayer properly 
claimed the 1944 overpayment of income tax within 
the statutory rules cited above. 


(b) The Tax Court had jurisdiction to deternune 
the controversy on this clam for credtt. 


Claim for credit for part payment of tax in the tax- 
able year in controversy is within the jurisdiction of 
the Tax Court and is a factor in the redetermination 
of the asserted deficiency. 

Ribbon Cliff Fruit Co. v. Commissioner, 12 
BTA 18. 


It is immaterial that the Tax Court may not have 
jurisdiction over the year 1944, because the year in 
question is 1945, and the issue is whether the Appel- 
lant correctly took a credit in computing the-amount 
due for income taxes in 1945. Disallowance of this 
eredit for the year 1945 resulted in a deficiency for 
1945, because Appellant did in fact take the credit in 
computing her tax for that year. 


In eases in which the taxpayer shows an amount 
of tax upon his return, but does not admit that that 
amount is due and collectible, it is the amount which 
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he admits to be due and not the amount which appears 
on the face of the return which is deemed to be the 
starting point in the computation of a deficiency. 
Appeals of Moir et al., 3 BTA 21; 
Maria Repetti v. U. S., 55-1 USTC 9896 (1955 
CCH), (Dist. Ct. ND Calif.). 
(Overruling Motion for Reconsideration of 


D.C.) 


In Maria Repetts v. U. S., 55-1 USTC 9396, 55-1 
USTC 9351, the facts were substantially on all fours 
with those of this case. The plaintiff in that case had 
filed a declaration of estimated tax for the year 1945 
and paid $296.00 as the tax estimated for that year, 
but part of the $296.00 was in fact an overpayment. 
In 1952 plaintiff filed returns for the year 1944 
through 1949, inclusive. The returns for 1948 and 
1949 indicated some tax liability, but plaintiff claimed 
as a credit against the liability the amount paid as 
an overpayment on the 1945 declaration of estimated 
tax. In spite of the contentions of the Commissioner 
that there was no deficiency from the Commissioner’s 
disallowance of the credit, the Court held that there 
was a determination of deficiency from the disallow- 
ance of the credit, and the question of whether the 
eredit was properly taken required the issuance of a 
notice of deficiency and was within the jurisdiction 
of the Tax Court. The Court accordingly issued an 
injunction against collection. 

Repetts v. U. S., supra. 


In the case here, the Commissioner erroneously 
computed the deficiency in a fashion similar to that 
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in the Repettt case. In his computation thereof, the 
Commissioner erroneously used the tax shown by the 
return as the starting point for the computation, 
rather than the amount which the taxpayer admitted 
to be due and collectible, which was the tax shown 
less the credit claimed, and which was the proper 
starting point. 

Appeals of Mowr, supra; 

Repetiiw, U. Ss supra. 


By this action, the Commissioner attempts to assert 
that the failure to allow this credit is no part of the 
computation of the deficiency and claims that the Tax 
Court has no jurisdiction. As in the Repett: case, this 
contention must fail here also. 


2. At all times from 1932 to 1952, Appellant relied 
upon her accountant, Mr. Farrelly, to do what was 
necessary to discharge her responsibility to the gov- 
ernment in the preparation and filing of income tax 
returns. She, herself, did not have the ability to do 
this, and she did the reasonable and proper thing 
under the circumstances, which was the hiring of an 
accountant. She supplied her accountant with the 
necessary information for the preparation of the re- 
turns and signed what he asked her to sign. . 


Reliance on accountant to whom was made full dis- 
closure of facts reflected on return was reasonable 
eause for failure to file personal holding company 
return. 

Hatfried, Inc. v. Commisstoner, 162 F. (2d) 
628, 47-1 USTC 9294. 


17 


When a taxpayer selects a competent expert, sup- 
plies him with all necessary information and requests 
him to prepare proper tax returns, the taxpayer has 
done all that ordinary business care and prudence can 
reasonably dictate. 

Haywood Lumber and Mining Co. v. Commis- 
stoner, 178 Hed. (2d) 769. 


In this case, Appellant believed that she had se- 
lected a competent accountant; she supplied him with 
all necessary information, and requested him to pre- 
pare proper tax returns. Mr. Farrelly, the account- 
ant, had been recommended by her sons, who were 
businessmen and much more experienced than she. 
Mr. Farrelly purported to be an expert tax consultant. 
No difficulty with his service was discovered until 
1952. Her sons continued to employ the same ac- 
countant during all the time in question. There was 
nothing to put Appellant on her guard. It was emi- 
nently reasonable for Appellant, who was an old 
woman, inexperienced in business, and who had the 
recommendation and example of her experienced, busi- 
nessmen sons to follow, to select Farrelly as her ac- 
countant. 


The Second and Fifth Circuits hold as follows: 


When a taxpayer selects a competent tax expert, 
supplies him with all necessary information, and re- 
quests him to prepare tax returns, the taxpayer has 
done all that ordinary business care and prudence can 
reasonably demand, and the penalty under Sec. 291 
of the Code cannot be imposed. To receive the pro- 
tection of this rule, the taxpayer must show that he 
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selected as an expert a person qualified to advise 
about matters, and that he supplied his advisor with 
all pertinent information. 
Mertens, Law of Federal Income Taxation 
(1948), Section 55.23. 


Mr. Farrelly, the accountant, had been preparing 
income tax returns prior to 1930, the year in which 
he had been recommended to the Appellant’s sons by 
a Mr. Webb. (R. 84.) In turn, the Appellant’s sons 
recommended Mr. Farrelly to the Appellant, to pre- 
pare her income tax returns. There was no reason 
to doubt that Mr. Farrelly was a competent tax ex- 
pert, and when Appellant supplhed him with all neces- 
sary information and requested him to prepare proper 
tax returns, she had done all that ordinary business 
care and prudence could reasonably demand, and the 
penalty under Sec. 291 of the Code (1939) should not 
be imposed. 


Mr. Farrelly, in 1930 and prior thereto, held him- 
self out to be a Tax Consultant, Auditor and Publie 
Accountant. (R. 65.) When the California Business 
and Professions Code was amended in 1937 to require 
a permit for the practice of public accountancy, Mr. 
Farrelly did not secure such a permit, but continued 
in the practice of public accountancy, nevertheless. It 
would be unreasonable to demand that Appellant 
require Mr. Farrelly to produce such a permit, or 
that the Appellant even know that such a permit 
was required. 


The fact that Mr. Farrelly did the accounting work 
for her businessmen sons was sufficient reason for 
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this elderly woman to rely upon Mr. Farrelly. His 
duty was to prepare simple individual income tax 
returns and have the Appellant sign and file them. 
His defaults and omissions were not in the field of 
expert accounting or tax law; he merely failed to act 
at all. It was not because he lacked a permit or 
lacked the training of an accountant or tax consultant 
that the Appellant was charged with penalties. 


Reasonable cause has been repeatedly defined by 
the cases and by the regulations to mean nothing more 
than ‘‘the exercise of ordinary business care and pru- 
dence.’’ The standard of care is one personal to the 
taxpayer, and he is not held to a standard not his 
own. 

Haywood Lumber & Mining Co. v. Commis- 
sioner, supra. 


The test is whether or not the taxpayer used rea- 
sonable business care and prudence in the selection of 
a competent agent and in relying upon him. The 
Appellant’s sons, who are responsible businessmen, 
employed Mr. Farrelly and recommended him to their 
mother. Mr. Farrelly did the work required of him 
by the sons for many years. The Appellant, without 
question, did use reasonable business care and pru- 
dence in the selection of a competent agent and in 
relying upon him. 

It is well settled that the penalties imposed under 
the Revenue laws were designed to attach to the con- 
duct of a taxpayer which is intentional, knowing or 
voluntary, as distinguished from accidental, as evi- 
denced by the words ‘‘and not due to willful neglect.” 
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It is also well settled that in the application of penal- 
ties all questions of doubt must be resolved in favor 
of those from whom the penalty is sought. 

Hatfried, Inc. v. Commissioner, supra. 


The facts of the case here can be characterized in 
the same way that the Court summed up the facts 
in Ragsdale v. Paschal, 118 F. Supp. 280. 


‘‘Under the uncontradicted and unimpeached 
evidence in this case, the taxpayer himself was 
not even at fault in the failure to file this return 
for 1944. It is true that the duty devolved upon 
him to file the return, but following the usual 
and ordinary course of such matters, he took 
action which ordinarily would have resulted in 
the return being properly filed. There was no 
intention on his part not to file the return, and 
the fact that it was not filed was wholly uninten- 
tional on his part. Aside from that he had noth- 
ing to gain by not filing it, as he had already 
filed a Declaration of Estimated Tax and paid 
the tax for 1944. This falls far short of being 
‘wilful neglect.’ ”’ 


The Court went on to hold that there was reasonable 
cause. 


Appellant was not guilty of indifference to the re- 
quirements of the law, and her conduct shows a re- 
spect for those requirements. The Appellant was an 
elderly widow, who was not a businesswoman, but who 
owned some rental properties. The books on the ren- 
tal properties were not kept by the Appellant, but by 
her daughter. (R. 64.) 
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Mr. Farrelly had prepared the income tax returns 
for the years 1944 to 1951, inclusive, just prior to his 
visit to the Appellant’s home in 1952. He had just 
gotten around to getting the returns ready for the 
Appellant to sign. (R. 86.) Mr. Farrelly also pre- 
pared an affidavit for the Appellant to sign to be 
attached to her returns. (Respondent’s Exhibits ‘‘A”’ 
and ‘‘B’’, R. 88, 89.) This affidavit, which he swore 
under oath on the witness stand was true, stated that 
the reason that the returns were not filed was not due 
to any fault of the Appellant, but was entirely due to 
his (Mr. Farrelly’s) illness. 


Mr. Farrelly failed in the duty that had been 
entrusted to him by the Appellant, and Appellant had 
no notice thereof and reasonably continued to rely on 
him. Her good faith is demonstrated by the fact that 
almost immediately after discovery of Mr. Farrelly’s 
default, she engaged a new accountant, the returns 
were filed and all taxes indicated to be due were 
promptly paid. 

In cases such as Herbert Marshall, 41 BTA 1064, 
where the individual question was simply one of pre- 
paring and filing an individual tax return, the tax- 
payer was held to have used reasonable care in rely- 
ing upon his booking agent in New York who did not 
even purport to be an accountant or attorney and 
whom apparently the taxpayer had never even asked 
to prepare the return but merely took for granted he 
would do so. 


In Harry Kaufmann, 13 TCM 348, the tax returns 
were prepared by the daughter of the local attorney, 
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who was also his secretary but the default was in the 
failure to file the return because she had mislaid it. 


In these cases it was not material that the persons 
in question were not accountants or attorneys for no 
question of professional competence is involved. 


It is respectfully submitted that under all the facts 
and circumstances of this case, it can be reasonably 
said that Appellant’s failure to file timely her returns 
for the years in question was due to reasonable cause 
and not due to willful neglect. Appellant relies on 
the following cases, in none of which, it is submitted, 
are the facts as strongly in favor of the taxpayer as 
in the instant case. 

Herbert Marshall, supra; 

Harry Kaufmann, supra; 

Lee Fields, 14 TCM 27; 

Estate of Frederick C. Kirchner, 46 BTA 578; 
Haywood Lumber and Mimng Co., supra. 


CONCLUSION. 

It is submitted that the Tax Court’s decision is 
erroneous in Cause No. 54932 and that the decision 
should be reversed. The Appellant should receive 
from the Appellee the sum of $2,378.00, which was an 
overpayment on the 1944 estimated income tax, with 
interest from date of payment. 

The Appellant should also receive from the Appel- 


lee the penalties paid for the years 1945, 1946, 1947, 
1948 and 1951 in the total sum of $2,102.99, with the 
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interest paid thereon by the Appellant, and with in- 
terest from date of payment. 


Dated, San Francisco, California, 
January 22, 1958. 


Respectfully submitted, 
ABRAHAM BERRY, 
Attorney for Appellant. 


